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Dear Hon'ble Minister, 

1 have the privilege of presenting the Report of the Expeit Committee constituted under 
Resolution No. 12011/16/93-BCC(C>, dated 22nd February, 1993 of the Ministry of Welfare, 
Government of India. 1 and the other Members of the Committee, namely, Dr M.L. Shahare. Shri P.S. 
Krishnan and Shri R.J. Majithia, assumed charge on 23rd February, 1993 and from day one, we got down 
to serious work, as all ot us weie fully conscious that the Report has to be completed and presented 
by the 10th March, 1993. 

2. Needless to say. all of us had to work very hard to complete the Report and in this difficult and 
daunting task, we received full cooperation from you as well as all the officers and staff of the Minislry 
of Welfare. We justifiably feel happy that we have completed the work within the targeted time. 

3. We hope that our labour will serve the purpose and our Report will enable the Government to 
commence implemmtation of the policy of reservation for Socially & Educationally Backward Classes 
at the earliest, fulfilling the directions of the Supreme Couth. 

With regards. 


Yours sincerely. 
Sd/- 

(Ram Nandan Prasad) 

Shri Sitaram Kcsari. 

Minister of Welfare. 

Government of India, 

New Delhi-lit) 001 



No. 12011/16,/93-BCC(C) 

GOVERNMENT OF INDIA 
MINISTRY OF WELFARE 
New Delhi, the 22nd February, 1993 
RESOLUTION 

The Supreme Court, in its Majority Judgement in Writ Petition (Civil) No. 930 of 1990, Indra 
Sawhney and Others etc. Vs. Union of India and Others etc., delivered on 16th November, 1992 has, 
inter alia, directed that “within four months from today the Government of India shall specify the bases, 
applying the relevant and requisite socio-economic criteria to exclude socially advanced persons/sections 
(‘creamy layer’) from ‘Other Backward Classes’ and furthei that the implementation of the impugned 
O.M. dated 13th August, 1990 shall be subject to exclusion of such socially advanced persons (‘creamy 
layer’)”. 

2. Having regard to the fact that a lot of specialised inputs would be needed to determine the 
bases viz., socio-economic criteria for identification of the ‘creamy layer’, it has been decided to set 
up an Expert Committee consisting of: 

1. Justice Ram Nandan Prasad (Retd.) Chairman 

High Court Patna 

2. Shri M.L. Sahare (Social Scientist) 

Former Chairman, U.P.S.C. Member 

3. Shri P.S. Krishnan, 

Former Secretary (Welfare) Member 

Govt, of India 

4. Shii R.J. Majithia, former Chairman Member-Secretary 

Revenue Board, 

Government of Rajasthan 

to make recommendations to the Govt, of India, in regard to the said socio-economic criteria. The 
Committee will also give recommendations on such other matters relating to the implementation of the 
judgement of the Supreme Court, as the Government of India may consider necessary. 

3. The Headquarters of the Committee will be located at Delhi. 

4. The Committee will devise its own procedures in the discharge of its functions. All the Ministries 
and Departments of the Government of India will furnish such information and documents and provide 
such assistance as may be required by the Committee. It is hoped that the State Governments and 
Union Territory Administrations and others concerned will extend their fullest cooperation and 
assistance to the Committee. 


5. The Committee shall submit its Report on the socio-economic criteria for exclusion of the ‘creamy 
layer’ from Other Backward Classes latest by 10th March, 1993. 


ORDER 


Sd/- 

(M.S. PANDIT) 
Jt. Secy. (M&BC) 


ORDERED that a copy of the resolution be communicated to all Ministries/Departments of the 
Government of Tndia/State Governments and U.T. Administrations. 


ORDERED also that the resolution be published in the Gazette of India Ibr general information, 


Sd/- 

(M.S. PANDIT) Jt. Secy. (M&BC) 
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Report of the Expert Committee for specifying the criteria for identification of socially advanced 
persons among the socially and educationally backward classes. 

The 9-Mcmber Constitution Bench of the Supreme Court of India delivered its historic judgement in 
the Reservation case relating to Socially and Educationally Backward Classes (lndra Sawhney and Others 
vs. the Union of India and Others) on the 16th of November, 1992. The case arose out of several Writ Peti¬ 
tions filed to challenge the Ollicc Memorandum dated 13th August, 1990 and the office Memorandum dated 
25th September, 1991 issued by the Government of India fer implementing, according to the respective 
modes prescribed in the two office Memoranda, the recommendations for reservation for Socially and Edu¬ 
cationally Backward Classes (SEBCs) in public employment, made by the Second Backward Classes 
Commission appointed under Article 340 of the Constitution, popularly known as the Mandal Commission. 

2. The Supreme Court while upholding by majority the basic principle or reservation for the SEBCs 
have at the same time, directed that the socially advanced persons of the SEBCs category ought not to be 
given the benefit of reservation. In order to carry out this diicctive and spccifiying and determining as to 
who from amongst the SEBCs would be liable to be excluded from the benefit of reservation, the Govern¬ 
ment has appointed the Expert Committee as per Resolution No. 12011 /16/93-BCC(C), dated the 22nd 
February, 1993 of the Ministry of Welfare, Government of India. The Court has also directed that the 
reservation shall not become operative till the criteria to exclude the socially advanced persons are as¬ 
certained and specified. 

3. Four Hon’ble Judges who were members of the Speck.1 Bench, namely, the then Hon’blc Chief 
Justice Shri M.H. Kanir., Hon’ble Justice M.N. Venkata rhaliah (now Chief Justice), Hon’ble Justice 
A.M. Ahmadi and Hon’blc Justice B.P. Jcevan Reddy, delivered a common Judgement written out by 
Hon’ble Justice B.P. Jcevan Reddy and this is known as the majority judgement and we shall refer to it as 
such in our report. Hon’ble Justice S.R. Pandian and Hon’ble Justice P.B. Sawant have, no doubt, 
written out separate judgements of their own, but they have in substance supported most of the 
conclusions of the majority judgement and we will refer to the judgements of these two Hon’ble Judges 
by their respective names. The dissenting judgements separately written out by Hon’ble Justice 
T.K. Thommen, Hon’ble Justice Kuldip Singh and Hon’ble Ji stice R.M. Suhai have a common operative 
order and this is known as the dissenting judgement and we shall refer, if need be, to the same 
in the above terminology. When we refer to the ratio decidendi of the entire judgement we will 
be referring to it as the judgement of the Court. 

4. It is necessary to bear in mind that the Court has accepted the principle of reservation on the 
reasoning that the SEBCs on account of their social and educational backwardness are truly in need 
of reservation. In other words, the dominant consideration for upholding the reservation is the social 
and educational backwardness and not the income test, alt lough in actual life it mostly happens that 
economic backwardness is a natural consequence of the social and educational backwardness. It 
logically follows, therefore, that for determining who from amongst the SEBCs shall be denied the 
benefit of reservation, the basics again would be the social and educational factors and only when the 
advancement in this regard is such as to put that person at par with the forward classes that he may be 
placed in the excluded category. In the majority judgemen , it has been observed that only when a 
person’s social and educational advancement is such that it totally snaps the connecting link of back¬ 
wardness between him and other members of his community, he can then be said to be a misfit in his 
own class and so ought to be taken out from there and placed in the “Creamy Layer” category. The 
following passage in the judgement of Hon'ble Justice Sav-ant (paragraph 522 Judgements Today 
Vol. VI No. 9 30th November, 1992) elaborates the point more succintly:— 

“The correct criterion for judging the forwardness of the forwards among the Backward classes 
is to measure their capacity not in terms of the capacity of others in their class, but in terms 
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of the capacity of the members of the Forward Classes, as stated earlier. If they cross the 
Rubicon'of backwardness, they should be taken out from the Backward Classes and should be 
made disentitled to the provisions meant for the said classes”. 

Hence while determining the criteria of exclusion we have kept in mind the guiding principle laid down 
by the Hon'ble Court as mentioned above. However, if economic betterment Mows from social and 
educational advancement, then this also has to be taken note of. 

5 - Before specification of the actual determinants is taken up, it will be useful, nay necessary, to indicate 
and explain what exactly the term ‘Creamy Layer' or the Rule of Exclusion in actual application would 
imply. When a person has been able to shed oITthe attributes of social and educational backwardness and 
has secured employment or has engaged himself in some tradc/prolcssion of high status, as categorised by 
us below, he, at that stage is normally no longer in need of reservation for himself. Cor example, if a per¬ 
son gets appointed as a Class I Officer cither on open competition basis or reservation basis, the question 
of excluding him on the ground that he forms part of the ‘Creamy Layer’ does not at all arise. But since he 
himself has come into the socially advanced category he will be in a position to provide the means, the 
equipment and the opportunities which are necessary for the uplift of his offspring from the level of social 
and educational backwardness. As such, the question of applying the Rule of Exclusion will arise only in 
thecase of his offspring. In the present social set-up, whenthe joint family system, particularly among the 
upper strata of society, has been breaking up, we are regarding the family to constitute husband, wife and 
children and on that basis applying the exclusion principle. In other words, even if a person, say Mr. 
“X”, has become a Class 1 Officer, this will not deprive his brother and sister of the benefit of reservation 
on the basis that Mr. “X” has become a Class I Officer. The question as to whether the brother or sister 
of Mr. “X” will or will not get the benefit of reservation shall depend upon the status of their parents. 

d. Now we proceed to indicate and define the criteria for application of the Rule of Exclusion. The 
rise in social and educational status may result from different kinds of positions and placements in life and 
we shall deal with them one by one as noted below. To the categories listed below, the Rule of Exclusion 
will appy unless exceptions are specifically indicated. 

I. CONSTITUTIONAL POSTS 

7. President, Vice-President, Judges of the Supreme Court and High Courts, Chairman/Members of 
the Union Public Service Commission and State Public Service Commissions, Chief Election Com¬ 
missioner, Comptroller and Auditor General of India and persons holding Constitutional positions of 
like nature. 

The Constitutional posts of Governor, Minister, and Membership of Legislatures, are, in the 
ver\ nature of things, temporary and often transitory. Further, in most cases such persons would be 
covered in one or the other categories which have been enumerated in this report. Hence such per¬ 
sons have not been separately categorised. 

II. SERVICE CATEGORY 

A. Group A/Class 1 Officers of the All-India, Central and State Services (Direct Recruits) 

8. If either of the spouses is a Class 1 Officer rule oT exclusion will apply. Where both spouses are 
Class I Officers and one of them dies the situation remains unchanged and the rule of exclusion will 
apply. However, i! both ol them die then obviously, the offspring are not only left to suffer mental 
agony and hardships in different ways but they are also denied the benefits and status resulting from the 
posts of their parents, and due to this disadvantage thrust upon them, the children shall not be denied 
the benefits of icscivulion, i.c., the rule ol exclusion will not apply to them. It may be noted that if 
pei manent incapacitation occurs which results in pulling an officer out olsemicc. then it shrill he treated 
as equivalent to death so lar as the application til rule ol exclusion to the offspring is concerned. Hcrc- 
alter, wherever death has been mentioned it shall include permanent incapacitation as stated above. 



To the unfortunate situation of death or permanent incapacitation of the only spouse who is in this cate¬ 
gory of service, or of both spouses who are in this category of service, an exception has to be recorded 
If before the unfortunate event of death of either of or both such spouses occurs, either of the spouses 
has had tire benefit of employment in any international organisation like the UN, 1 MF, World Bank 
etc., for a period of not less than five years then exclusion from the benefit of reservation will continued 
to apply to the offspring. 

9. It sometimes may happen that a lady who has got married to a Class 1 Officer may herself like to 
apply for a job. If she belongs to SEBC category, she will not be disentitled by the rule of exclusion. 
The reason for saying so is that originally having been a member of SEBC, she carries with here the attri¬ 
butes of backwardness even after she is married to a Class I Officer and though she may economically 
be in a better position, the initial attributes of social backwardness continue to linger on and will not 
get shaken off during the short period (in view of the ago limit) which will be available to her for getting 
into any service employment. Therefore, we consider that such a person, more so because she is a 
lady (which in our society may be generally regarded as a weaker class) should not be denied the benefit 
of reservation. Therefore, to such a lady rule of exclusion will not apply. 

B. Group B/ClassII—Central Services and State Services (Direct Recruitment) 

10. If both spouses are Class II Officers then rule of exclusion will apply to their offspring. If only 
one of the spouses is a Class II Officer it will not apply, but if a male officer from Class II category gets 
into Class I category at the age of forty or earlier, then the rule of exclusion will apply to his offspring. 
Where both spouses are Class II Officers and one of them dies, it is better to let the children have the benefit 
of reservation which means rule of exclusion will not apply; however, if either of the spouses has had the 
benefit of employment in any international organisation, as indicated above, for a period of not less than 
five years, then even in the event of death the application of the rule of exclusion will not be taken away. 
But if by great misfortune both the spouses die, then the rule of exclusion will not apply to the offspring 
even if one of the spouses has had the benefit of employment in an international organisation. 

11. Where the husband is a Class I Officer (Direct Recruit or pre-forty promoted) and the wife is a 
Class JI Officer and the husband dies, the rule of exclusion will not apply. Also when the wife is a Class I 
Officer (i.e., Direct Recruit or pre-forty promoted) and the husband is a Class II Officer and the wife 
dies the rule of exclusion will not apply but if the husband dies the rule of exclusion will apply on the 
principle that one of the parents, namely, the mother continues to be a Class I Officer. 

C. Employment in Public Sector Undertakings etc. 

12. The service category is not confined to employment under the Government only, whether at the 
Union or at the State level. The criteria enumerated above will apply mutatis mutandis to officers hold¬ 
ing equivalent or comparable posts in public sector undertakings, banks, insurance organisations, uni¬ 
versities, etc. and also to equivalent or comparable posts and positions under private employment. 

13. The evaluation of the posts on equivalent or comparable basis is bound to take some time. In 
order that this may not become a ground for postponing the implementation of reservation in respect 
of persons under this category, it is made clear that so long as the evaluation process is not completed 
and made operative, the income/wealth test under Item VI will govern the persons under this categoiy. 
In other words, even during the interim period, the employees under this category will get the benefit of 
reservation, and if any exclusion is to be made it shall ba on the basis of the criterion under Item VI. 

111. ARMED FORCES INCLUDING PARA MILITARY FORCES (this will not include persons 
holding civil posts) 

14. The exclusion rule will apply at the level of Colonel and above in the Army and to equivalent 
posts in the Navy and the Air Force and the Para MilitaryForces. If the wife of an Armed Forces 
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Officer is herself in the Armed Forces (i.e., the category under consideration) the rule of exclusion will 
apply only when she herself has reached the rank of Colonel; the service ranks below Colonel of hus¬ 
band and wife shall not be clubbed together. Even if the wife of an officer in the Armed Forces is in 
civil employment, this will not be taken into account for applying the rule of exclusion, unless she falls 
in the service category under Item No. II in which case the criteria and conditions enumerated therein 
will apply to her independently. In making these recommendations, we have borne in mind the peculiar 
nature of the service and hardships faced by the members of the Armed Forces and the Para Military 
Forces. It has also to be remembered that there is no reservation in recruitment to the Armed Forces, 
which means that a person at the stage of recruitment in these services is denied the benefit of reserva¬ 
tion even though he may otherwise be entitled to it. 

IV. PROFESSIONAL CLASS AND THOSE ENGAGED IN TRADE, BUSINESS AND INDUSTRY 

15. This will include persons not in service employment either Government or private, but those who 
are engaged in professions as a doctor, lawyer, chartered accountant, income-tax consultant, financial 
or management consultant, dental surgeon, engineer, architect, computer specialist, film artiste and 
other film professional, author, playwright, sports person, sports professional, media professional, 
or any other vocations of like status. All these persons for the purpose of determining whether they will 
fall in the disentitlement category or not will be governed by the income/wealth criterion as noted 
in Item No. VI. Likewise, persons engaged in trade, business and industry will be governed by the 
income/wealth criterion. 

16. In a situation where the husband js in some profession and the wife is in a Class 11 or lower 
grade employment, the incomc/wealth test will apply only on the basis of the husband’s income; in 
other words, the wife’s employment will not be taken into account. If the wife is in any profession 
and the husband is in employment in a Class 11 or a lower rank post, then the in come/wealth criterion 
will apply only on the basis of the wife’s income and the husband’s income will not be clubbed with 
it. The rationale is to avoid discouragement of women entering service or professions in a gender- 
discriminating society such as ours. 

V. PROPERTY OWNERS 

A. Agricultural Land Holdings 

17. It may not only be difficult but hazardous to prescribe any criteria on the basis of income from 
agricultural land holdings and this is borne out by the following observations in paragraph 809 of the 
majority judgement (Judgements Today) :— 


“Further, income from agriculture may be difficult to assess and, therefore, in the case ol agricul¬ 
turists, the line may have to be drawn with reference to the extent of holding. While the income 
of a person can be taken as a measure of his social advancement, the limit to be prescribed should 
not be such as to result in taking away with one hand what is given with the other*” 


So we proceed to indicate the criteria on the basis of the extent of land holding. 


18. 11 a person belongs to a family (father, mother and minor children) which owns only irrigated 

land, and the extent of irrigated land is equal to or more than 65% of the statutory ceiling area, 
then the disentitlement will occur. It generally happens that a person holds different types of irrigated 
land. In such a situation, the different types of lands should, on the basis of the conversion formula 
existing, be brought into a single type of irrigated land as a common denominator and on the basis 
of such denominator, the above cut-off point of 65% will have to be determined. 
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■ 9. The rule of exclusion will not disentitle persons belonging to families owning only unirrigalcd 
land irrespective ol the area of such land. This is on account of the constraints imposed on and implicit 
m unirrigated cultivation. 

20. In the case of members of a family owning both irrigated and unirrigated land, the exclusion 
rule will apply where the pre-condition exists that the irrigated area (having been brought to a single 
type under a common denominator) is 40% or more of the statutory ceiling limit for irrigated land 
(this being calculated by excluding the unirrigated portion). If this pre-condition of not less than 40",, 
exists, then only the aiea of unirrigalcd land will be taken into account. This will be Jone by converting 
the unirrigated land on the basis of the conversion formula existing, into the irrigated type; The irrigated 
area so computed from unirrigated land shall be added to the actual area of irrigated land, and if after 
such clubbing together the total area in terms of irrigated land is 65%, or more of the statutory ceiling 
limit for irrigated land, then the rule of exclusion will apply and disentitlement will occur. 

21. On the basis of data supplied to us, we find that there is no Ceiling Law in the States 
ol Nagaland. Mi/s tani, Meghalaya. Arunachal Pradesh and Goa and in the Union Territories of 
Andaman & Nicobar Islands, Lakshadweep, Daman & Din. Apparently this is on account of the 
peculiar situation prevailing in these areas including topography, climatic conditions, etc. Under the 
circumstances the exclusion rule on the basis of land bolting will not be applicable here. However, if 
at a future date Ceiling Law is enacted for any of such States or Union Territories, it would then have 
to be considered and determined it' the ruie ol exclusion on the basis of landholding criterion will 
be made applicable or not and if so, in what manner. 

B. Plantations 

22. The plantations like coffee, lea. rubber, etc. which are not regarded as agricultural holdings 
will come u.Jer this category. Since they arc not regarded as agricultural holdings, they are not 
covered by ceiling laws. Therefore, the criterion at "\" above cannot apply to them and there is 
no alternative bul to apply the criterion of income vve.-vltli under Item No. VI. 

23. l-rom the data supplied to us, it appears that mango, citrus, apple plantations, etc., are 
regarded as agricultural holdings and they will be covered by the criterion at ‘A ? above. 

C. Vacant land and/or buildings in urban areas or urban agglomeration 

24. To identify those who come under this category the criterion of incomewealth under Item 
No. VI will apply. When we refer to a building it is made clear that the building may be used for residen¬ 
tial, industrial or commercial purposes and the like, or two or more such purposes. 

VI. INCOME, WEALTH TEST 

25. This criterion is on the basis of income or wealth. We are conscious of the fact that in the majority 
judgement and the judgements of Pandianand Sawant, J) it has been clearly emphasised that when 
placing a person in the excluded category, it should be unmistakably evident that social backwardness 
has come to an end. Their Lordships have emphasized that unless there is social advancement to such 
a degree as to bring a member of the SEBC more or less at par with the members of the forward classes, 
he should not be denied the benefit of reservation. 

26. Since the people of this country arc engaged in inntmerabie types of vocations and callings, it 
is simply not possible to assess the degree of social backwardness or advancement by specifying each one 
of such vocations for callings and under these circumstances, we have to take recourse to the only 
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discernible criterion available, namely the criterion of income or wealth. As such, this category may be 
said to be the residuary category. However, while prescribing the limit for this category, it has been kept 
in view that improvement in economic condition is so marked as to necessarily imply social advancement. 
Thus, here the rise in social status is presumption based indicating that it has followed necessarily from 
the economic betterment. This aspect of treating social advancement on the basis of presumption has 
been kept in mind in prescribing the limit of gross income. In this connection, the following passage 
occurring in paragraph 809 of the majority judgement may be usefully quoted: 

' The basis of exclusion should not merely be economic, unless of course the economic advancemen t 

is so high that it necessarily means social advancement.” 

(Vide Judgement Today Vol. VI, No. 9, Nov. 30, 1992) 

Hence, persons having gross annual income of Rs. 1 lakh or above or possessing wealth above the exemp¬ 
tion limit asjprescribed in the Wealth Tax Act will be excluded from the benefit of reservation. Only 
when such level of income or wealth has a consistency for a reasonable period will it be justifiable to regard 
a person as socially advanced on the basis of income. We consider a period of three consecutive years 
to be a reasonable period for the purpose of the application of the criteria under consideration. 

27. In addition tc the above, we have to say that the income/wealth test governs categories IV, VB and 
VC as stated earlier. For the remaining categories, namely,I, II, III and VA, specfic criteria have been 
laid down; however, if in these categories, any person, who is not disentitled to the benefit of reserva¬ 
tion, has income from other sources or wealth, which will bring him within the criterion under Item 
Nc. VI, then he shall be disentitled to reservation, in case his incomo—without clubbing his income 
from salaries or agricultural land—or his wealth is in excess of cut-off point prescribed under the income/ 
wealth criteria. 

28. Since the rupee value is bound to undergo change the income criterion in terms of the rupee as 
stated above will accordingly stand modified with change in the value. The modification exercise may, 
normally speaking, be undertaken every three years but if the situation so demands the interregnum may 
be less. 

29. Persons working as artisans or engaged in the hereditary occupations, callings, etc., like potters, 
washermen, barbers, etc., are exempted frem application of the rule of exclusion. 

30. The Supreme Court Judgement indicates that classifying the socially and educationally backward 
classes into two or more categories (backward, more backward, most backward and if necessary, further 
sub-categorisation) is not only desirable but perhaps actually necessary. As and when such categorisation 
is done wc feel that for those fall in the two lowest strata at the bottom, i.e., the strata having the maximum 
backwardness, the application of the rule of exclusion may be kipt in abeyance on the reasoning that the 
process of “creamy layer” formation will take more time in their case. While doing so the Government 
may examine its legal permissibility in terms of the Supreme Court Judgement. 

31. We are aware of the strain imposed on candidates who seek certificates of caste, etc. The strain for 
them and the existing administrative machinery will be all the more where certification is required not 
only of caste but that the candidate is or is not affected by any of the criteria of exclusion. In order that 
SEBC candidates are not put to any haiassm;nt in this regard, we recommend that Government may 
make smooth and satisfactory arrangements for the issue of such certificates without delay and without 
any difficulty. Government have created a single window system for entrepreneurs applying for certi¬ 
ficates and facilities for setting up new industries. Similarly, an appropriate single window system needs 
to be created at State/District level and necessary guidelines to be issued to set: that correct certificates 
are issued promptly, and without harassment to the applicants. 
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32. We are also aware of the fact that in sonic cases false certificates of caste arc issued to candidates 
who do not belong to the reserved categories. In order to prevent this and to ensure that certificates of 
caste as well as exelusion/non-exclusion criteria arc factually correct, innovative arrangements such as 
transparency through steps like publication in the village/mohalla/panchayat raj offices, etc., may be 
considered. 


CONCLUSION 

33. In specifying the determinants and prescribing the different formulations therein, we have adopted 
a pragmatic approach and we have considered it prudent a; well as desirable to err on the right side. In 
oilier words, where it appeared while defining the criteria t lat a more strict formulation would have the 
possible effect of excluding more than it ought to, we have chosen not to adopt such a course. And for this 
approach of ours wc find support from cbsci vations in different judgements of the Special Bench 
as well as from other sources. 


34. Reservation has been adopted as a remedy for curing the historical discrimination and its conti¬ 
nuing ill-effects in public employment. That being the object in view, the denial of reservation to any 
member of a socially and educationally backward class is. ; nd has to be, treated as an exception. In 
identifying such an exception, i.c., applying the rule of exclision, it has to be ensured that the ill-elfccts 
have been fully and finally eliminated and no grey zone is cisccrnible. The nature of such an exercise 
itself makes the rule of caution inherent. 

35. Hon'ble Mr. Justice Pandian does not subscribe to the “creamy layer" theory. Dealing with 
the oft-repeated ciiticism that the reserved posts arc lapped up by the socially advanced (“creamy layer”) 
among the socially and educationally backward classes, Pandian J. has quoted with approval the obser¬ 
vation of Chinnappa Reddy J. in the case of Vasant Kumar The relevant passage is given below 

“.That a few of the seats and posts reserved for backward classes are snatched away by the 

more fortunate among them is not to say that rcsc'vation is not necessary. This is bound to 
happen in a competitive society such as ours. Are lotthc unreserved seats and posts snatched 
away, in the same way, by the top creamy layers amongst them on the same principle of merit 
on which the non-reserved seats are taken away b/ the top layers of society. How can it be 
bad if reserved scats and posts are snatched away by the creamy layer of backward classes, 
if such snatching away unreserved posts by the top creamy layer of society itself is not bad ?” 


Pandian J. says “The above observation, in my view, is an apt reply to such a criticism with which 1 am 
in full agreement.” 

(Paragraph 229 and 230 Judgements Today) 

36. Another passage from the judgement of Hon'ble Mr. Justice Pandian justifies the rule of caution 
and of erring on the right side adopted by us. The passage is as below : 

“It is after 42 years since the advent of our Constitution, the Government is taking the first step to 
implement this scheme of reservation for OBCs under Article 16(4). In fact, some of the 
States have not even introduced policy of reservation in the matters of public employment 
in favour of OBCs." 


(Paragraph 225 Judgements Today) 
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37. In the above context would it not be proper, nay desirable to let there be acceleration and let 
some distance be covered before we apply the brakes ? 

38. What the Supreme Court has directed is identification of the ' ‘creamy layer”. This obviously 
means that we have not to take note of sprinklings of cream or the mere appearance of cream at 
the surface. Only when the ‘‘creamy layer” is substantial and stable, formed after crossing the Rubicon 
of social backwardness, then and then alone can it be made the basis for disentitlement. In such 
a situation, can it be said that adopting a rule of caution and erring on the right side is not justified? 
Apprehension has been expressed, and rightly, that applying the rule if exclusion on the ground of 
social advancement may be counter-productive, inasmuch as by excluding those who have become 
capable of facing the fierce competition for appointment in the services what will remain are those of 
the socially backward who are simply not equipped and ready to face the competition and this will 
have the effect of many of the reserved seats being left vacant. The well-known writer and columnist, 
Mr. S. Sahay is one among many who have expressed such an apprehension. In an article entitled 
“A Moment of Truth” published in the Hindustan Times, Patna Edition dated 26-11-1992, this is what 
he has to say 

“.. .Approval in principle of the concept of backward and more backward is rational and so 
is the exclusion of the creamy layer. However, the consequences in the immediate future of 
the exclusion of the creamy layer, even though desirable and necessary, are not going to be 

happy.The poor remain both poor and uneducated. Count the cost or education today and 

realise for yourself whether the boy or girl from the chaupal has ever the chance of getting a 
higher appointment under the Central Government. Even now the reserved jobs for the Scheduled 
Castes and Tribes are not fully filled. Would the lot of the OBCs be any better, especially after 
excluding the creamy layer?” 

39. We can cite many more such quotations and also give more reasons in support of the approach 
which we have adopted, but in our opinion what we have said above is sufficient to highlight the point 
under consideration. 

40. We are happy to say that all the Members of this Expert Committee have worked day and 
night in a spirit of cooperation and understanding with each other. There has been free and frank ex¬ 
change of views on almost every point dealt with in this Report and thereafter the Committee has arri¬ 
ved at a consensus on the basis of which the criteria have been laid down. 

41. For its deliberations, the Committee had to gather and examine a large volume of literature and 
documents including the judgement under consideration (Indra Sawhney & Others), various other related 
judgements on the subjects, report of the Mandal Commission, report of the Chinnappa Reddy Commis¬ 
sion, reports of the various State Commissions on OBCs/SEBCs. We have had also to look into a large 
amount ofdata furnished by the Ministry of Welfare itself or by other Ministries/Departments through 
the Ministry of Welfare which had relevance to or threw light on the points under consideration. 

42. It is not out of place to mention that formulation of the criteria for ascertainment of the socially 
advanced among the SF.BC (termed Creamy Layer by the Supreme Court) in the manner it required to 
be done for practical application, is unique in the sense that to our knowledge, such an exercise has been 
taken up in this country for the first time. Though we find that in the Report of the Third Backward 
Classes Commission for Karnataka, 1990, there is mention at page 174 Vol. I, of categories among socially 
and educationally backward classes who should not be entitled to reservation, but we have undertaken 
an elaborate exercise to make the formulations as far-reaching and comprehensive as possible. Of course, 
it may be desirable, perhaps even necessary at a future date, to give a second look to the criteria evolved by 
us and make suitable changes on the basis of experience of implementation and other relevant factors. 
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43. Wc arc happy to place on record our gratitude for the unstinted cooperation extended to the Com¬ 
mittee in the discharge of its work by the Hon’blc Minister of Welfare, Government of India, Shri Sitaram 
Kesari and by the Secretary and all other officers and staff of the Ministry of Welfare, and it is because 
of this, we have been able to complete this difficult task within the allotted short time. 


Sd /- 

(RAM NANDAN PRASAD) 
Chairman 
10-3-1993 

Sd/- 

(M.L. SHAHARE) 
Member 
10-3-1993 

Sd/- 

(P.S. KRISHNAN) 
Member 
10-3-1993 

Sd /- 

(R.J. MAJITHIA) 
Member 
10-3-1993 



